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STATEMENT OF THE CASE
Nature Of The Case
Scott Iokepa Kahoiwai appeals from the district court’s intermediate appellate opinion
affirming the magistrate court’s denial of his Rule 29 motion for judgment of acquittal.
Statement Of The Facts And Course Of The Proceedings
Kahoiwai was charged with possession of drug paraphernalia 1 and misdemeanor
possession of a controlled substance (marijuana). (R., pp.9-10.) The following facts were
presented at Kahoiwai’s jury trial for those offenses.
On August 28, 2019, Boise Police Officer Christopher Zimmer, a member of the bicycle
patrol unit, was biking in Ann Morrison Park with Officer Andrew Johnson when they decided to
make contact with a large group of people that were around a picnic table. (Tr., p.77, L.22 – p.79,
L.11; p.81, Ls.4-9. 2) As they rode toward the area, Officer Zimmer noticed a man sitting at the
picnic table and a woman sitting on the ground next to him making furtive movements between
them. (Tr., p.81, Ls.5-15.) The officer saw the man, Kahoiwai, hand the woman something that
looked like a “small tubular object” which was “maybe a pipe of some type.” (Tr., p.81, Ls.1215; p.82, Ls.2-8.) When asked “what did you see the defendant actually do?” Officer Zimmer
reiterated that he “saw him hand these items to the female that was sitting on the ground next to

1

Idaho Code § 37-2734A reads:
Prohibited acts D — Penalties. (1) It is unlawful for any person to use, or to possess
with intent to use, drug paraphernalia to plant, propagate, cultivate, grow, harvest,
manufacture, compound, convert, produce, process, prepare, test, analyze, pack,
repack, store, contain, conceal, inject, ingest, inhale, or otherwise introduce into the
human body a controlled substance.

2

The transcript of the trial is included in the record as an exhibit. (See Exhibits, pp.9-63.) All
page citations to the “Tr.” follow the page numbers of the quadrant-page format of the transcripts.
1

him.” (Tr., 84, Ls.14-17.) Officer Zimmer “looked to the area where [he] saw the female reach,
and then [he] asked her to hand [him] the pipe[,]” which she did. (Tr., p.84, L.21 – p.85, L.1.)
Based on his training and experience, Officer Zimmer noticed the odor of fresh but dissipating
marijuana in the air. (Tr., p.83, L.8 – p.84, L.13.)
Officer Zimmer testified that the pipe the woman handed him looked like a small flashlight
and was “hot to the touch, like it had been recently smoked.” (Tr., p.85, Ls.5-7.) The pipe had the
odor of marijuana, and “in the end of it or what appeared to be the bowl portion of it, it had a burnt
kind of bud material left in the bowl there.” (Tr., p.85, Ls.7-10; see State Exhibits 4-5.) The
officer retained the pipe until he returned to the police office, where he field tested the substance
that was in the bowl end of the pipe and then booked the substance and the pipe separately into
property. (Tr., p.86, L.14 – p.87, L.2.) When asked why he booked the items under the female’s
name, Officer Zimmer said that he “used the female’s name that handed [him] the pipe[,]” and
verified that the pipe was “the item [he] saw her take from the defendant[.]” (Tr., p.90, Ls.1-16.)
Officer Zimmer took photographs of the pipe and the substance that was contained in the bowl of
the pipe. (Tr., p.88, L.3 – p.89, L.6; see State Exhibits 1-5.) The officer later requested that the
items be sent to the state lab for analysis. (Tr., p.87, Ls.6-8.)
Boise City Police Officer Andrew Johnson was on bike patrol with Officer Zimmer during
the incident when they encountered Kahoiwai in the park. (Tr., p.113, L.11 – p.114, L.1.) As
Officer Johnson rode toward the table where Kahoiwai was sitting, he saw that Kahoiwai
“appeared to be smoking what [he] would describe as marijuana in a marijuana pipe.” (Tr., p.114,
L.25 – p.115, L.6.) When asked to be specific about what he observed, Officer Johnson testified:
In my training and experience, he was smoking something, and it did not appear to
be a cigarette. It was more of a – if you will, a furtive, clandestine type action with
covering up a device that was at his mouth. It was, again, my experience in the last
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19-plus years, consistent with what people do when they’re smoking marijuana, try
and cover.
And then when the device was handed off to a female seated on the – he
was seated at a picnic table bench, a table with a bench on it. There was a female
seated down and to his right and front. It was – handed the pipe with – you know,
kind of a cupped hand, as I described it or remember it at the time, trying to cover
the pipe.
(Tr., p.116, L.19 – p.117, L.9.) Officer Johnson further testified that, based on his training, he
detected a distinct odor of marijuana when he arrived at the scene. (Tr., p.118, Ls.2-15.) He
recalled that after Kahoiwai handed the pipe to the woman seated down by him, “[s]he held it up
in front of her as if she was going to smoke it[,]” and as she saw the officers approaching “she put
it down to her right side very quickly.” (Tr., p.136, L.22 – p.137, L.6.) Officer Johnson alerted
Officer Zimmer about where the woman had put the pipe. (Tr., p.118, L.17 – p.119, L.3.)
During cross-examination, Officer Johnson explained that the reason his police report did
not say that he saw Kahoiwai smoking was because, when he “cut” that part from the “probable
cause block” of his report, he errantly did not “paste” it into the appropriate part of his report. (Tr.,
p.125, L.23 - p.127, L.23; p.132, Ls.3-25.) The officer also explained that, although another man
at the scene claimed to be the owner of the pipe, he “had no reason to believe [the man] had any
participation whatsoever, other than just trying to take the heat for somebody, which is not unusual
at all.” (Tr., p. 130, Ls.7-20.)
Lastly, Galino Giso, a forensic scientist at the Idaho State Police Forensic Services Lab,
testified that the substance Officer Zimmer submitted to her agency for testing was marijuana, a
Schedule I controlled substance. (Tr., p.138, L.22 – p.139, L.2; p.147, L.1 – p.148, L.18.)
After the state rested its case-in-chief, Kahoiwai made a Rule 29 motion for judgment of
acquittal which was denied. (Tr., p.155, L.1 – p.159, L.18.) At the end of the trial, the jury found
Kahoiwai guilty of possession of drug paraphernalia and misdemeanor possession of a controlled
3

substance (marijuana). (R., pp.12-13; Tr., p.198, Ls.20-25.) The magistrate court sentenced
Kahoiwai to a concurrent five days, with the option of 40 hours of public service in lieu of jail.
(R., p.8; Tr., p.203, L.15 – p.204, L.2.) Kahoiwai filed a timely Notice of Appeal to the district
court. (R., pp.22-23.)

4

ISSUE
Kahoiwai states the issue on appeal as:
Did the district court err by affirming the magistrate judge’s denial of Mr.
Kahoiwai’s motion for judgment of acquittal for possession of paraphernalia and
possession of a controlled substance?
(Appellant’s brief, p.3.)
The state rephrases the issue as:
Has Kahoiwai failed to show that the district court erred by denying his motion for judgment of
acquittal?

5

ARGUMENT
Kahoiwai Has Failed To Show That The District Court Erred By Denying His Motion For
Judgment Of Acquittal
A.

Introduction
On appeal, Kahoiwai argues that the district court erred in affirming the magistrate court’s

denial of his Rule 29 motion for a judgment of acquittal. Kahoiwai’s argument fails.
B.

Standard Of Review
“When reviewing the denial of a motion for judgment of acquittal, the appellate court must

independently consider the evidence in the record and determine whether a reasonable mind could
conclude that the defendant’s guilt was proven beyond a reasonable doubt.” State v. Dix, 166
Idaho 851, 465 P.3d 1090, 1093 (2020). “This Court ‘will uphold a judgment of conviction entered
upon a jury verdict so long as there is substantial evidence upon which a rational trier of fact could
conclude that the prosecution proved all essential elements of the crime beyond a reasonable
doubt.’” State v. Kralovec, 161 Idaho 569, 572, 388 P.3d 583, 586 (2017) (quoting State v.
Severson, 147 Idaho 694, 712, 215 P.3d 414, 432 (2009)). This Court “view[s] the evidence in
the light most favorable to the prosecution in determining whether substantial evidence exists” and
“will not substitute [its] own judgment for that of the jury on matters such as the credibility of
witnesses, the weight to be given to certain evidence, and the ‘reasonable inferences to be drawn
from the evidence.’” Severson, 147 Idaho at 712, 215 P.3d at 432 (quoting State v. Sheahan, 139
Idaho 267, 285, 77 P.3d 956, 974 (2003)).
“Evidence is substantial if a ‘reasonable trier of fact would accept it and rely upon it in
determining whether a disputed point of fact has been proven.’” Id. (quoting State v. Mitchell,
130 Idaho 134, 135, 937 P.2d 960, 961 (Ct. App. 1997) (brackets omitted)). “Substantial evidence
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may exist even when the evidence presented is solely circumstantial or when there is conflicting
evidence.” State v. Southwick, 158 Idaho 173, 178, 345 P.3d 232, 237 (Ct. App. 2014). “In fact,
even when circumstantial evidence could be interpreted consistently with a finding of innocence,
it will be sufficient to uphold a guilty verdict when it also gives rise to reasonable inferences of
guilt.” Id.
On review of a decision rendered by a district court in its intermediate appellate capacity,
the reviewing court “directly review[s] the district court’s decision.” State v. DeWitt, 145 Idaho
709, 711, 184 P.3d 215, 217 (Ct. App. 2008) (citing Losser v. Bradstreet, 145 Idaho 670, 183 P.3d
758 (2008)). If the district court properly applied the law to the facts, the appellate court will
affirm the district court’s order. See id. (citing Losser, 145 Idaho 670, 183 P.3d 758; Nicholls v.
Blaser, 102 Idaho 559, 633 P.2d 1137 (1981)). The appellate court “reviews the magistrate record
to determine whether there is substantial and competent evidence to support the magistrate’s
findings of fact and whether the magistrate’s conclusions of law follow from those findings.” State
v. Tregeagle, 161 Idaho 763, 765, 391 P.3d 21, 23 (Ct. App. 2017).
C.

Kahoiwai Has Failed To Show Error In The District Court’s Decision Affirming The
Magistrate Court’s Denial Of His Rule 29 Motion For Judgment Of Acquittal
The magistrate court denied Kahoiwai’s Rule 29 motion for judgment of acquittal, stating

that it agreed with the state that, “viewing the circumstances, the heated nature of [the pipe], the
distinct odor, and the described events, I believe that a reasonable jury could conclude that the
defendant was in possession of drug paraphernalia.” (Tr., p.159, Ls.12-17.) The circumstances
presented by the state included, inter alia, Officer Johnson’s testimony that he saw Kahoiwai hold
the pipe “up to his mouth area . . . and was described as smoking it[,]” the pipe was “found loaded
with marijuana substance in the smoking bowl of the device[,]” the pipe was “found hot by the
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officers[,]” and the substance in the bowl of the pipe was confirmed by the state lab to be
marijuana. (Tr., p.158, L.6 – p.159, L.8.)
The state relies upon the facts presented at trial as set out in the Statement of Facts of this
Respondent’s brief, --supra, which provide substantial evidence that Kahoiwai was guilty of
possession of drug paraphernalia and misdemeanor possession of a controlled substance
(marijuana). The state also relies upon and incorporates, as if fully set forth herein, the district
court’s Opinion on Appeal (R., pp.43-48 (attached as Appendix A)), for its response to Kahoiwai’s
argument. In addition to the district court’s factual and legal analysis, the state makes the following
brief comment in response to Kahoiwai’s argument.
Kahoiwai contends that “Officer Johnson admitted to omitting mention of observing Mr.
Kahoiwai smoking in his police report.” (Appellant’s brief, p.6.) Kahoiwai then argues that
“[t]here was no evidence provided apart from Officer Johnson’s conflicting observation that Mr.
Kahoiwai was smoking from a pipe as he was approaching him from behind, to indicate that Mr.
Kahoiwai was in possession of any paraphernalia or possession of a controlled substance.” (Id.
(emphasis added).) Officer Johnson’s admitted omission does not constitute conflicting testimony
or evidence.
Officer Johnson explained that the reason his police report did not say that he saw Kahoiwai
smoking was that, in preparing his police report, when he tried to “cut and paste” that information
from the “probable cause block” into his report, the paste function did not fully transfer all of the
wording that he cut – including the “smoking” observation. (Tr., p.125, L.23 - p.127, L.23; p.132,
Ls.3-25.) Officer Johnson did not present conflicting testimony or evidence about whether he saw
Kahoiwai smoking. Even if he did, or even if other evidence was conflicting, the evidence
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presented “was sufficient to establish the elements of both offenses beyond a reasonable doubt.”
(R., p.47); see State v. Southwick, 158 Idaho 173, 178, 345 P.3d 232, 237 (Ct. App. 2014).
In sum, Kahoiwai has failed to demonstrate that the district court erred by affirming the
magistrate court’s denial of his Rule 29 motion for judgment of acquittal. The state presented
“substantial evidence upon which a rational trier of fact could conclude that the prosecution proved
all essential elements of the crime beyond a reasonable doubt.’” State v. Kralovec, 161 Idaho 569,
572, 388 P.3d 583, 586 (2017) (quoting State v. Severson, 147 Idaho 694, 712, 215 P.3d 414, 432
(2009)).
CONCLUSION
The state respectfully requests this Court to affirm Kahoiwai’s convictions for possession
of drug paraphernalia and misdemeanor possession of a controlled substance (marijuana).
DATED this 30th day of March, 2021.
/s/ John C. McKinney
JOHN C. McKINNEY
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 30th day of March, 2021, served a true and correct
copy of the foregoing BRIEF OF RESPONDENT to the attorney listed below by means of iCourt
File and Serve:
JUSTINE E. PARKER
DEPUTY ADA COUNTY PUBLIC DEFENDER
public.defender@adacounty.id.gov

JCM/dd

/s/ John C. McKinney
JOHN C. McKINNEY
Deputy Attorney General
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Fourth Judicial District, Ada County
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff-Respondent,
vs.

Case No. CR01-19-38025
OPINION ON APPEAL

SCOTT I. KAHOIWAI,
Defendant-Appellant.

ATTORNEY FOR THE PLAINTIFF-RESPONDENT: CONCHITA M. VOGT
ATTORNEY FOR THE DEFENDANT-APPELLANT: JUSTINE E. PARKER
I. NATURE OF THE CASE

Scott Kahoiwai appeals a Judgment of Conviction for misdemeanor possession of
marijuana and possession of drug paraphernalia, alleging the magistrate erred by denying his
motion for judgment of acquittal.

II. FACTUAL AND PROCEDURAL BACKGROUND
The Appellant was cited for misdemeanor possession of marijuana and possession of
drug paraphernalia. He pied not guilty, and a jury trial was held on December 11, 2019. At
trial, Officer Christopher Zimmer testified that he encountered the Appellant and a female at
Ann Morrison Park. He stated the Appellant and the female "stood out to me because of
some movement between them." He observed the Appellant hand "a small tubular objecf'
resembling a pipe to the female. He "walked around to the female and looked to the area
where I had saw her reach." He observed "a pipe and a lighter on the ground," and stated

OPINION ON APPEAL - PAGE 1
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that "when she saw us, she quickly reached down with the item that Mr. Kahoiwai had
handed her." The officer smelled the odor of fresh marijuana as he approached. He asked the
female to hand him the pipe, which "was hot to the touch, like it had been recently smoked,"
and "had a burnt kind of bud material left in the bowl. He testified that he observed the
11

female take this item from the Appellant.
Officer Andrew Johnson testified he observed the Appellant smoking what appeared to
be a marijuana pipe. He stated the Appellant was covering up the device while he smoked,
and then handed it to the female with "kind of a cupped hand" to cover the pipe. When Officer
Johnson confronted the Appellant about the pipe and smoking marijuana, the Appellant
denied it. Officer Johnson testified he was later.distracted by a man claiming ownership, who
he believed was "just trying to take the heat for somebody, which is not unusual at all.,, Officer
Johnson ·stated he inadvertently omitted his observation of the Appellant smoking from his
report.
Galina Giso, a forensic scientist with the Idaho State Police, confirmed the substance
inside the pipe tested positive for marijuana.
After presentation of the State's case, defense counsel moved for judgment of
acquittal, arguing there was no evidence the Appellant was in possession of, used, or
intended to use the pipe, or was in possession or knew he was in possession of marijuana.
The Appellant was found guilty by a jury, and sentenced to five days in jail and 40
hours of public service. Judgment of Conviction was entered on December 11, 2019. A timely
Notice of Appeal was filed on January 21, 2020.

Ill. ISSUES ASSERTED ON APPEAL
1. The magistrate erred by denying the Appellant's motion for judgment of acquittal.
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IV. STANDARD OF REVIEW

When a district judge considers an appeal from a magistrate judge (not involving a trial
de novo), the district judge is acting as an appellate court, not as a trial court. State v.
Kenner, 121 Idaho 594, 596, 826 P.2d 1306, 1308 (1992). Upon review of the trial court's

ruling on a motion for judgment of acquittal, this Court must "determine whether the evidence
was sufficient to sustain a conviction of the crime charged." State v. Johnson, 156 Idaho 359,
361, 326 P.3d 361, 363 (Ct. App. 2014) (citing State v. Fields, 127 Idaho 904, 912-13, 908
P.2d 1211, 1219-20 (1995)). "When reviewing the sufficiency of the evidence where a
judgment of conviction has been entered upon a jury verdict, the evidence is sufficient to
support the jury's guilty verdict if there is substantial evidence upon which a reasonable trier
of fact could have found that the prosecution sustained its burden of proving the essential
elements of a crime beyond a reasonable doubt." Id. (citing State v. Herrera-B rito, 131 Idaho
383, 385, 957 P.2d 1099, 1101 (Ct.App.1998); State v. Knutson, 121 Idaho 101, 104, 822
P.2d 998, 1001 (Ct.App.1991 )). "We do not substitute our view for that of the jury as to the
credibility of the witnesses, the weight to be given to the testimony, and the reasonable
inferences to be drawn from the evidence." Id. (citing Knutson, 121 Idaho at 104, 822 P.2d at
1001; State v. Decker, 108 Idaho 683, 684, 701 P.2d 303, 304 (Ct.App.1985). "Moreover, we
consider the evidence in the light most favorable to the prosecution."· Id.
V. ANALYSIS

The Appellant asserts there was no evidence he used or possessed with intent to use
drug paraphernalia. He maintains the evidence showed he handed an object to the female,
who was in possession of several items, and there was inconsistent testimony regarding
whether he was ever observed smoking. He asserts the State did not establish he possessed
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marijuana. He argues the evidence showed he did not admit possessing, consuming, or
knowing about marijuana, no steps were taken to establish ownership, and the fact he
handed an object to the female does not establish he knew what it was or intended to control
it. The State responds that the officers testified the Appellant had a pipe, which he appeared
to be smoking before handing it to the female. The pipe was hot to the touch, had burnt
material inside, and the odor of fresh marijuana was in the air. The contents of the pipe
subsequently tested positive for marijuana.
Idaho Code § 37-2734A(1) states that "[i]t is unlawful for any person to use, or to
possess with intent to use, drug paraphernalia." Officer Zimmer testified that he observed the
Appellant hand "a small tubular object" resembling a pipe t6 the female, and there was "a
pipe and a lighter on the ground" next to the female. He smelled the odor of fresh marijuana
as he approached. The pipe "was hot to the touch, like it had been recently smoked," and
"had a burnt kind of bud material left in the bowl." He testified that he observed the female
take this item from the Appellant.
Officer Johnson testified that he observed the Appellant smoking what appeared to be
a marijuana pipe. He stated that the Appellant was covering up the device while he smoked
and then handed it to the female with "kind of a cupped hand" to cover the pipe. In the midst
of the encounter of the officer's observations another man claimed ownership of the pipe.
Officer Johnson omitted his observation of the Appellant smoking from his report. He stated
this was inadvertent. These were facts to be weighed by the jury against the rest of the
officers' testimony.
Galina Giso, a forensic scientist with the Idaho State Police, confirmed the substance
inside the pipe tested positive for marijuana.
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Idaho Code § 37-2732C(a) states that it is unlawful "to use or be under the influence of
any controlled substance." "In order to convict a defendant of possession of a controlled
substance, the state does not have to establish actual physical possession of the substance,
but need only prove that the defendant had such dominion and control over the substance to
establish constructive possession." State v. Betancourt, 151 Idaho 635, 638, 262 P .3d 278,
281 (Ct. App. 2011) (citing State v. Segovia, 93 Idaho 594, 598, 468 P.2d 660, 664 (1970).
"What is crucial to the state's proof is a sufficient showing of a nexus between the accused
and the controlled substance." Id. (citing State v. Fairchild, 121 Idaho 960, 969, 829 P.2d
550, 559 (Ct.App.1992)). "Knowledge of the existence of controlled substances may be
inferred through circumstances." Id. (citing State v. Clayton, 101 Idaho 15, 16, 607 P.2d
1069, 1070 (1980)).
The State was required to show possession of marijuana through a nexus between the
Appellant and the marijuana, or knowledge of the substance by the Appellant that could be
inferred through the circumstances. The evidence presented, though conflicting, was
sufficient to establish the elements of both offenses beyond a reasonable doubt.
VI. CONCLUSION

The Judgment of Conviction is affirmed.
Dated this

{:;;- day

Ju--/y .,.7----- 2020.
---::.......
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